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IN THE

"Glniteb States

Circuit Court of Hppeals

FOR THE NINTH CIEGDIT.

Z. R. CHENEY, as Administrator, etc.

Plaintiff in Error,

VS.

ALASKA TREADWELL GOLD MIN-

ING CO.,

Defendayit in Error.

SUPPLEMENTAL BRIEF OF DEFENDANT
IN ERROR

Owing to conditions in San Francisco, of which this

Court is but too well advised, Counsel for Defendant in

Error, in this City, to whom the duty had been as-

signed, was unable to prepare a Brief in answer to the

Brief of the Plaintiff in Error.

The Brief filed by Defendant in Error, as is apparent

from reading it, was prepared primarily, for the use of



the trial Court; and while it contains a discussion of the

points at issue, which will not be repeated herein,

Plaintiff in Error desires to notice certain matters not

therein directly referred to, and certain points and

arguments in the Brief of the Plaintiff in Error.

For this purpose we deem it proper, inasmuch as the

statement in the Plaintiff's Brief is involved and con-

tains many irrelevant matters, to make a statement of

the case and how the issues arose.

statement of tlie Case.

The action was brought by the Plaintiff in Error, as

Administrator of the Estate of Ole Linge, Deceased,

against the Defendant in Error, for the alleged negli-

gent killing of the said Ole Linge, by an accident

which occurred August 6th, 1903. Ole Linge was

working in the bottom of the main shaft of the Defend-

ant's mine and was killed by the falling of the skip to

the bottom of the shaft. It was alleged that Plaintiff

intestate, at the time of his death was an employe of

the Defendant; that Plaintiff was duly appointed Ad-

ministrator of his estate on March 13th, 1905; that

Ole Linge was killed by the negligence of Defendant,

1st, in using an old worn out, and insufficient hoisting

cable; 2d, in using an old, broken, worn out, and insuf-

ficient sheave wheel, and 3rd, in failing to provide a

suitable and sufficient bulkhead in the shaft. The

Defendant specifically denied all the material allega-

tions of the complaint, except the death of Ole Linge.



It also alleged affirmatively that Plaintiff had no capac-

ity to sue, "for that it is not true that the Plaintiff"

*' Z. R. Cheney, is the duly appointed, qualified, and

" acting Administrator of the Estate of Ole Linge, at

" the time of bringing this suit or at any other time,

" but that in truth, and in fact, long prior to the pre-

" tended appointment of the Plaintiff", Z. R. Cheney, as

" Administrator, one Emery Valentine had been duly

" appointed, and qualified as such Administrator, and

•' was such Appointed, qualified and acting Administra-

'• tor at the time of the pretended appointment of

" Plaintiff herein, and that said pretended appointment

" of the Plaintiff is null and void." (Rec. p. 11.)

The Plaintiff filed a reply to the Answer (Rec. p. 13).

Admitting the prior appointment of Valentine, but al-

leged that prior to Plaintiffs appointment, Valentine

had been removed as such Administrator and his

letters of administration revoked; and thereupon that

Plaintiff was appointed as such Adtainistrator, and

letters of adininistration issued to him, which letters

had never been revoked.

The case was tried to a Jury. At the conclusion of

the evidence, Defendant moved the Court to instruct a

verdict for the Defendant because the evidence con.

clusively showed that Plaintiff" was not the Administra-

tor of the Estate of Ole Linge, Deceased, and because

there was no evidence tending to show negligence on

the part of Defendant (Rec. pp. 73-74). This motion

the Court denied (75). The Defendant, in writing, also

requested the Court to instruct the Jury to return a



verdict for the Defendant, which instruction was re-

fused (76). The Court, among other things, instructed

the Jury that as a matter of law, Z. R. Cheney, was

the duly appointed, qualified, and acting Administrator

of the Estate of Ole Linge, Deceased, and had full

capacity to maintain this suit; to which instruction the

Defendant excepted (75).

The Jury returned a verdict for the Plaintiff for

$10,000.00, the full amount allowed by the Alaska

Code (75-76).

Defendant filed a motion for new trial (76), on the

ground that the Court erred in denying Defendant's

motion to instruct the Jury to return a verdict for the

Defendant; error in charging that Plaintiff" was the

Administrator of Ole Linge, and excess in the amount

of the verdict. Defendant also filed its motion in arrest

of judgment (77) on the ground that the evidence con-

clusively showed that Plaintiff' was not the Adminis

trator of the Estate of Ole Linge, and had not capacity

to sue. These two motions were argued together.

Plaintiff announced in open Court that he had no other

or further evidence upon the question of his capacity

to sue (79). The Court being of opinion that Plaintiff

under the evidence was not the Administrator of the

Estate of Ole Lmge, and had no capacity to sue, and in

view of Plaintiff's announcement that he had no other

or further evidence on that issue, and that a new

trial was therefore futile, and unnecessary, denied the

motion, but sustained the motion in Arrest of Judg-

ment and dismissed the cause (79 & 103). From this



judgment Plaintiff prosecutes this Writ of Error, and

prays for a Judgment of this Court reversing the Judg-

ment of the lower Court, and a remand of the cause

with instructions to enter a Judgment for the Plaintiff

on the verdict. This prayer is made, notwithstanding,

the fact, that Plaintiff, over the objections of the

Defendant had omitted from the bill of exceptions, all

the evidence except that bearing upon his capacity to

sue (Rec. p. 104), and for the manifest purpose of

securing a judgment which Defendant could never have

reviewed in this Court upon the merits, however

erroneous such judgment might be. Defendant moved

an amendment to the bill of exceptions incorporating

therein all the evidence in the case, so that the entire

case, if necessary, might be reviewed by this Court;

but the trial Court denied such motion. The trial

Court is now without power to certify a further bill.

Should this Court therefore, by any possibility, arrive

at the conclusion, that the trial Court erred in holding

that the Plaintiff had no capacity to maintain this suit,

it certainly should not remand the cause with the

instruction prayed for, and so deprive Defendant of the

rio-ht to have the rulings of the trial Court on the evi-

dence and instructions to the Jury on the merits,

reviewed here. The more regular practice undoubt-

edly would have been to have granted a new trial, and

for the Court, upon such new trial, to have instructed

the Jury that Plaintiff had no capacity to sue. But

Plaintiff, to prevent that couH-se, made his announce-

ment, that he had no other and further evidence upon

that issue, so that, as the Court held, a new trial was
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futile, and in effect procured the Court to at once rule

upon the question of the Plaintiff's capacity to sue,

without waiting to have the evidence again presented.

And no complaint is made because the Court took

this course, either in the exceptions, the assignments

of error, or in the brief. We call attention to this matter

at length at this time, out of abundant caution, because

of the gross injustice that would result to Defendant

from a remand with the instructions prayed for, if, as

said, this Court should by any possibility, hold that

the lower Court, erred in the ruling upon which its

judgment was based. This brings us to a considera-

tion of an important question lying at the threshold of

this case, viz.:

Will this Court review a judgment upon a record

so incomplete, that it fails to show that Plaintiff in

error was necessarily injured by the single ruling

assigned as error?

ArKument.

Appellate Courts review the judgments of the trial

Courts, and not the grounds upou which such judg-

ments are given. If the judgment is right, it will be

affirmed, although it was given upon an erroneous

ground. These are fundamental principles. In the

case at bar it was contended by the Defendant that

there was no evidence legally tending to show negli-

gence; that regardless of the question of the capacity

of the PlaintiflF to sue. Defendant was entitled to judg-

ment. When the bill of exceptions was being settled



Defendant moved that all the evidence be incor-

porated therein for the purpose of showing this fact-

The motion was denied. The bill merely shows the

evidence introduced upon the issue as to Plaintiff's

appointment as Administrator. If the record had

been prepared, as moved for by the Defendant, and

this Court should have concluded that there was no

evidence tending to show liability on the part of the

Defendant, it would be wholly immaterial whether

the Plaintiff had capacity to sue, or not; under such

circumstances, it seems that the judgment should

be affirmed, without reviewing the question of the

Plaintiff's capacity to sue.

We are fully aware of the rule that when error has

been committed, it must appear from the record to

have been harmless in order to prevent a reversal.

But the cases so holding seem to be where there is a

complete record of what transpired in the Court

below. But where a record is made up, confessedly

showing only a part of the trial, and the Defendant

in Error objects to such record on the ground, that a

complete record would demonstrate that the ruling

complained of was harmless, even if erroneous, and

the Plaintiff in Error is responsible for such record it

seems that he should not be entitled to have the case

reviewed on such partial record. We have been

unable to find any Federal Decision bearing directly

upon this question, but upon principle we submit that

the Writ should be dismissed, or the Judgment

affirmed without a review of the assignments of Error.



Tlie Rnllnar of the Court Holding: tliat Plaintiff -was not
tbe Administrator of tbe Estate of Ole I^inge, Deceased,
'Was Rislit.

This proposition has been fully discussed in the

Brief already filed as well as in the able opinion of

the learned trial Judge, and we respectfully refer the

Court thereto.

We desire however, to notice briefly some of the

arguments adduced in the Brief of the Plaintiff in

Error, which are not covered in the former Brief.

On page 23 of the Brief, counsel for Plaintiff in

Error seem to contend that the question of the

capacity of the Plaintiff to sue was not properly raised

by the pleadings and evidence. The Defendant

pleaded the prior appointment of Valentine, and that

he was such appointed, qualified and acting adminis

trator, at the time of the bringing of the suit. Plaintiff

admitted the prior appointment, did not deny, that

Valentine was administrator at the time the suit was

brought, and plead in confession and avoidance the

revocation of Valentine's letters. It was not therefore

necessary for the Defendant to prove the appoint-

ment of Valentine at all; much less to introduce the

petition to the probate Court authorizing the appoint-

ment, or even his letters. Defendant only introduced

so much of the probate record as was necessary to

show the Court in which the proceedings were had^

so as to meet the claim of the Plaintiff that the Pro-

bate Court at Juneau had jurisdiction of a case

brought in the Probate Court of Douglas Island.

This was all that was necessary under the pleadings.
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We will not notice the attacks made in the Brief up-

on Commissioner Irwin and Mr. Valentine, further than

to point out that the strictures made are not supported

by the record and have no place in this discussion.

(See especially page 30 of the Brief.) The statements

made are wholly untrue, and counsel evidently forgot

they were not being made to a jury to be prejudiced

thereby

.

Plaintiff in Error further contends (p. 32) that Plain-

tiff's want of capacity was waived by the Defendant.

This is a view taken for the first time in this Court.

Defendant specifically denied the appointment of the

Plaintiff as plead by him; it farther plead specifically

the facts relied upon to show that the pretended ap-

pointment under which he was assuming to act, was

void. Upon these facts, issue was joined. The Code

provides (Part IV, Sec. 58) that the Defendant may de-

mur to the complaint, when it appears upon the face

thereof, "2nd that the Plaintiff has no legal capacity

to sue." Section 61 provides that "When any of the

matters enumerated in Section Fifty-Eight do not

appear upon the face of the complaint the objection

may be taken by answer".

The matter did not appear upon the face of the com-

plaint. Defendant took the objection by answer.

Upon this answer issue was joined, and that issue was

determined adversely to the Plaintiff in Error.

We respectfully submit that the judgment should be

affirmed.

1st. Because the Plaintiff in Error has omitted from
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the Bill of Exceptions so much of the proceedings be-

low, that this Court cannot determine that he was in-

jured by the ruling complained of,

2nd. Because the trial Court correctly held that

under the record evidence, the PlaintiflF was without

capacity to maintain this suit.

Malony & Cobb,

Attorneys for Alaska Treadwell Gold

Mining Company, Defendant in Error.


